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4778. Capon Springs water. (F.D. C.No.10053. S.Na.45-453F.)

QuarTtITY: § cases, 1 5-gallon demijohn each; 9 cases, 6 14-gallon btls. each;
and 13 cases, 12 14-gallon btls. each, at New York, N. Y.

SEIPPED: 3-1643, from Philadelphia, Pa., and 8-18-43, from Capon Springs,
‘W. Va., by Capon Water Co.

RESULTS OF INVESTIGATION : Examination showed that the article was ordinary
Potable water, containing per quart about two and one-half grains of mineral
matter comsisting largely of calcium bicarbonate, and that the water was there-
fore typical of the natural water in limestone regions.

Liserep: 6443, 8. Dist. N, X.

CHARGE: 502 (a)—certain statements on the bottle labels of the article when
shipped were alleged to be false and misleading since such statements repre-
sented and suggested that the article, when consumed according to directions,
would rebuild the body while cleansing it of waste matter, would exert an

- alkaline effect in the body and counteract acid conditions, would serve to
restore improperly functioning kidneys and bowels to their normal activity,
and would exert benefits to health greatly in excess of those derived from the
consumption of ordinary drinking water, whereas the article when so con-
sumed would not exert such effects nor produce effects essentially different
from those produced by the comsumption of similar quantities of ordinary
drinking water.

DisposITION : Andrew P. St. Thomas, claimant, and the Capon Water Co., and
Louis L. Austin and Virginia H. Austin, copartners, t/a Capon Springs &
Farms, intervenors-claimants, filed an answer denying that the article was
misbranded as alleged in. the libel and filed an amended answer alleging the
defense of res adjudicata.

The case came oen for trial before the court without a jury on 3-7—44. "The
trial was concluded on 3-10—44, and the case was taken under advisement for
consideration of the evidence and briefs of counsel. On 2-13-45, the court
handed down the following opinion in favor of the dismissal of the libel:

CongGeRr, District Judge: “Libellant, the United States of America, seeks
herein to confiscate a certain quantity of Capon Springs Water which it has
. seized.
“The libel states that this water, shipped in interstate commerce was mis-
"branded in that, in violation of the Federal Food, Drug and Cosmetic Act
(21 U. S. C. A. Sec. 352 (a)), the label on the bottles containing the water
contained statements which were false and misleading.
“The following statements appearing or the labels are alleged to be false
and misleading and to constitute misbranding:

Rebuilds asitCleanses * * *

The Indians Called It Ca-Ca-Pa-On—""Health Water” * =* »*

Known to physicians as alkaline, because it contains by nature those ele-
ments needed to counteract acidity,

;o * * Deneficial in restoring the normal activity of the kidneys and
wels.

Use acecording To A Natural Law of Health * * »

For the best results * * * drink 2 glasses on rising, 2 more dunng the
morning, 2 during the afternoon and 1 or 2 at night * *

“The libel after alleging that these statements are false and misleading con-
tinues—'said articles when so consumed will not exert such effect nor produce
. effects essentially different from thase produced by the eonsumpﬁon of snmﬂar
quantmes of ordinary drinking water.’

- ““The parties responsible for thie hotthng and shlpment of the water have
" appeared and answered.herein.

P

.',vl
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“The amended answer herem denies-any mlsbrandmg

“The fact that the waters were shipped in interstate commerce is not- demed

“The First and Second defense in the amended answer set up the defense of
res adjudicata. These defenses concern two proceedings heretofore had in

" econneetion with Capon Springs Water. . There can be no question but.that the

water involved in those proceedings is the same water with which we are .con-

cerned here.

“By these defenses, clalmants allege that the truth of the statemeénts on the
. label herein have been finally determined in the claimants* favor in two actions
. heretofore had and that said prior final decisions are res adjudicata deter-
minative of the issues herein as to the truth or falsity of said statements.

“The second or later proceeding (second defense) was brought on or about
March 3, 1936, before the Federal Trade Commission. The Respondents in
. that case were the same Respondents, their privies or predecessors in title now
" before this court.
© “The proceeding was commenced pursuant to the provision of an Act of
. Congress creating a Federal Trade Commission (approved September 26, 1914)
(15 U. 8. C. A, Sec. 55 (a)). The gravamen of the complaint in that proceed-
ing was that Respondents were guilty of falsely advertising thelr product in
' booklets, circulars and other written matter.

“The pertinent section of 15 U. 8. C. A. Sec. 55 (a) reads as follows:

The term “false advertisement” means an adverhsement other than
labeling, which is misleading in a material respect: * * x

“The precise charge is set forth in Paragraph Two and Paragraph Three of
the libel. Paragraph Two in part reads as follows: .

Respondents, in the course and conduct of their business as aforesaid,
distribute and circulate, among prospective purchasers of their said water,
booklets, leaflets, cxrculars, and other written matter which contain many
statements concerning the curative qualities of respondents’ said water.
Many of said statements are purportedly made by doctors and laymen, and
the remainder by the respondents, in said booklets, leaflets, circulars, and
other written matter, respondents falsely represent and imply that said
water will eure, or is beneficial in the treatment of, many of the diseases,
ailments, afflictions, and conditions which may be present or exist in the
human body.

Among the diseases, ailments, afflictions, and conditions named by the
-respondents in their said booklets, leaflets, circulars, and other written
matter, so distributed and cuculated among prospectlve purchasers of
their said water, as diseases, ailments, aﬁhctmns, and conditions which
their said water will cure, or is beneﬁc1al in the treatment of, are the
following * * *. Then follows a long list of diseases too numerous to
repeat, among which are kidney troubles, kidney pains, nephritis, bladder
trouble, catarrhal affections of the stomach hyperacldlty, constlpatlon,
irregular bowels.

“Paragraph Three reads as follows:

Respondents, in said beoklets, leaflets, circulars, and other written
matter, so distributed and circulated among prospective purchasers of
their said water, falsely represent and 1mply that their said water acts
“like maglc” “cures almost everything”; “aids digestion’”; ‘*‘restores

" energy”; is “beneﬁc1al to general health”; “keeps you fit"”; “keeps you
well” ; that it has “eliminated tired feelmg” ; “maintains healthy digestive
’tract” that it has “improved hearing” ; is “indispensable to health”; “acts
asa natural tonic” ; “restores mental alertness and vigor” ; “will help every
living thing”; assures “All year round health and long life”; “supplies
every one of the 16 elements in body’’; and contams “valuable med1cma1
properties.”

In truth and in fact respondents’ said water not only has not acted and
"does not act like magic, but has not acted and does not act at all on the

_ human body in any different manner than does any pure potable water,

- ‘nor does it contain any elements or medicinal properties in sufficient quan-

. tities to render it different from, or any of greater benefit than, any pure,

- potable water; and.its use has not resuited ‘and does not result m the
benefits claimed for it by said respondents as above set out. - -

‘/‘ a
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“The above allegations were put in issue by the answer of respondents. The
issues were tried before a trial examiner, who made his report upon the facts
to Federal Trade Commission, from which the Commission made its ‘Findings
as to the Facts and Conclusions.’

“A great deal of testimony was taken before the trial examiner. The real
issue was as to the therapeutic value of this water. The Commission had as
witnesses several chemists and three physicians. The conclusions of these
experts was that this water had no special chemical value; thaj: it had no
therapeutie value; that it would not cure or benefit the specific diseases men-
tioned in the complaint; that the mineral content of this water was no greater
than that of ordinary tap water; that this water would have no more effect
than any good drinking water.

“Respondent put in testimony of four physicians who testified among other
things that the water did possess therapeutic value and qualities; that it

" possessed therapeutic values differént from other pure potable waters. Each
testified that he prescribed this water in cases of illness and disease and told
of the curative and beneficial effect by its use. :

“There was taken in all about 600 pages of testimony.

“Some of the literature used by Respondent in advertising its product was
put in evidence. It will not be necessary to go into the various claims made
in these documents. However, a few extracts from one (EX. 1) are pertinent.
This is a small leaflet entitled ‘Things You Will Observe About Capon Springs
‘Water.” I quote some extracts therefrom:

REFRESHES

* *x &

CLEANSES

¥ *x %

5. It has prompt action on the kidneys. Capon cleanses your blood of acid
and toxic poisons.

REBUILDS

6. It regulates the bowels. Capon restores their normal peristaltic action
(the eliminative urge).

7. It acts as a natural tonic. Capon supplies every one of the sixteen ele-
ments in your body.
* * *

WHY THE INDIANS CALLED IT CA-CA-PA-ON—“HEALING WATERS”

* * * . .
Capon water is known to physicians as alkaline * * *

_“These are extracts from one of the pamphlets which the Commission based
its charge of false advertising. The label which is under fire here was put
in evidence.

“The trial examiner in his Findings has set forth most of the statements
thereon under the heading: ‘Respondent’s Representations, Concerning the
Efficiency of Capon Water.’

“Notwithstanding the broadness of the charges and the plethora of evidence,
the Commission simply contented itself with a finding against Respondent,
‘that the use of Capon Water alone either externally or internally will not
cure kidney troubles’. ... (Then follows the long list of diseases which
the Commission claims Respondent advertised Capon Water would cure or be
beneficial in the treatment thereof.). ‘

* “This was the only respect in which the Commission found that Respondent

by its advertising had violated the provision of the Federal Trade Commission
Act. As a result thereof an order was made by the Commission that Respondent
in connection with the offer for sale and distribution of its water cease and
desist from representing directly or by implication ‘that the use of the said
water alone, either externally or internally will cure kidney troubles. .. .
ete, - This record indicates that this order was complied with.

“It should be noted that the testimony taken before the Commission was
of the same nature as that before me. Most of it was by experts (doctors and

- - chemists). It all had to do with the chemical properties and therapeutic
value of this water. The experts’ testimony taken before the Commission
might very well have been substituted for and used in the case before me.
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“The order of the Federal Trade Commission was affirmed by the United
States Circuit Court of Appeals for the Third Circuit (Capon Water Co., et al.
v. Federal Trade Commission, 107 Fed. (2) 516).

“I have gone at some length into this proceeding before the Federal Trade
Commission because I am of the opinion that it is the real serious defense to
the issue here. '

“I have come to the conclusion that the decision of the Federal Trade
Commission binds the Libellant here.

“In the proceeding before the Commission the litigated question was the
chemical and therapeutic value of this water. The Commission had before
it the printed material advertising Capon Water. In it were many and
rather extravagant statements extolling the virtue and healing property of the
water which included the claim that the consumption of this water would
cure or be beneficial in the treatment of most of the ills and sickness that men
and women are afflicted with.

“Yet, after a lengthy trial the Commission simply placed its condemnation
upon the claim that this water alone would cure. B '

“It gave its approval, by a failure to condemn all the other claims which
included those mentioned in Exhibit 1, and heretofore set forth. ,

“I referred to those statements particularly because they are identical
with or approximate the statements on the label which the Government
contends are false and misleading—*‘in that said statements represent and
suggest that the article of drug when consumed according to directions will
rebuild the body while cleansing it of waste matter, will exert an alkaline
effect in the body and counteract acid conditions, will serve to restore im-
properly functioning kidneys and bowels to their normal activity and will
exert benefits to health greatly in excess of those derived from the consump-
tion of ordinary drinking water.’ . . . (Paragraph V of the Libel).

“This is exactly the issue that was tried before the Commission and decided
by it as 1 have pointed out above.

“The Government contends that proceedings before the Commission are not
a bar to the successful prosecution of this action, because the label was not
passed on by the Commission. I think it is correct that the label with the
statements thereon was not specifically passed on. However, may it be said
that certain statements in the pamphlets may be used and are not false and
misleading while the same statements used on the label may not be used
and are false and misleading. I think not.

“As T see it the underlying issue in this action and in the proceeding before
the Commigsion is the same. That being so, the adjudication in the proceeding
before the Commission is determinative of the issue here. United States v.
Willard Tablet Co., 141 F. (2) 141; Qeorge H. Lee Co. v. Federal Trade Com-
misgion, 1183 F. (2) 583.

“The fact that in one proceeding we have the Federal Trade Commission as
the complainant and ir this case we have the United States of America does
not alter the situation, neither does the fact that different remedies are
sought in each proceeding affect the result. United States v. Willard Tablet
Co., supra. George H. Lee Co. v. Federal Trade Commission, supra.

“My opinion is fortified by another adjudication as to this same water.
United States v. Ninety-Four Dozen, more or lcss, Half-Gallon Bottles Capon:
Springs Water, 48 F. (2) 378. This adjudieation is alleged as res adjudicata
to this action and is the first defense in the amended answer herein.

“In that proceeding the United States of America by a libel sought to con-
demn 94 cases more or less, half-gallon bottles of Capon Springs Water. The
prosecution was based on the Food and Drug Act (21 U. S. C. A. 1 et seq.).

“This action was tried in the United States Eastern District of Pennsyl-
vania. The complaint in that case was that there was a misbranding on the
label. In his opinion Judge Dickinson, who tried the case, set forth the
charge as follows: -

It is charged that Capon Springs Water is marketed under a label which
describes it to be “Healing Water,” thereby implying that the drinking
of it will have curative and therapeutic results, when in fact the water is
more accurately described as drinking water, having only the properties
of what might be called ordinary spring water.
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*“The label ‘\'ivhichl was objected to was in form as follows:

Capon Springs Water known to the Catauaba Indians as “Ca-Ca-Pa-On”
Healing Water. :

2 Quarts Net—Bottled at the Springs. [Then follows an analysis in type
too small to be conveniently read.]

Natural Mineral Spring Water Famous for Two Centuries. Capon Water
Co., Capon Springs, W. Va.

“Judge Dickinson in his opinion stated, ‘We see nothing in the label in this

_ case which would justify a finding that it was fraudulent’ In that action the

libel was dismissed. Affirmed by the Circuit Court of Appeals for the Third
Circuit, 51 F. (2) 913.

“If the adiudication in this case is not determinative of the entire issue
here it is at least determinative of the charge of mishranding as applied to
the phrase on the label ‘The Indians called it Ca-Ca-Pa-On Health Water.
The fact that in this one case have the words ‘Healing Water’ and in the other
‘Health Water’ has no significance. The words are synonymous.

“For the reasons which I have given above, I find that the libel should be
dismissed.

“Settle decree on notice.”

Pursuant to the above opinion, the court, on 7-5-45, entered a decree direct-

~ ing the dismissal of the libel and the return to the claimant of the article seized.

A stay of execution of the decree was obtained by the Government, and an

appeal was taken by the Government to the Court of Appeals for the Second
Circuit. On 7-17-486, the following decision was handed down by that court:

Avucustus N. HaND, Circuit Judge: “This is a libel in rem brought under the
Food, Drug and Cosmetic Act based upon the alleged misbranding of ‘Capon

. Springs Water.! The District Court dismissed the libel upon defenses of res
judicata hbased upon two prior proceedings. The ‘Capon Springs Water’ was
alleged to be misbranded because of the following statement which appears on -
the bottle labels:

Rebuilds as it Cleanses * * *

The Indians Called it Ca-Ca-Pa-On “Health Water” * * *

Known to physicians as alkaline, because it contains by nature those ele-
ments needed to counteract acidity.

* * * Deneficial in restoring the normal activity of the kidneys and
bowels.

Use Aecording To A Natural Law of Health * * *

For the best results * * * drink 2 glasses on rising, 2 more during
the morning, 2 during the afternoon and 1 or 2 at night * * *,

“The foregoing statements are said to be false and misleading because they
represent that the article when consumed according to directions will rebuild
the body while cleansing it of waste matter, will exert an alkaline effect on the
body by counteracting acid condition, will serve to restore improperly func-

- tioning kidneys and bowels to their normal activity, and will exert benefits to
health greatly in excess of those derived from the consumption of ordinary
drinking water.

“In the former suit by the United States brought in the District Court for
the Eastern District of Pennsylvania in 1928, ‘Capon Springs Water' was
alleged to have been misbranded and was sought to be forfeited under the then
terms of the Food and Drugs Act, which at that time required as a condition of
any misbranding which would cause forfeiture of the articles therefor that the
packages or labels containing them should bear a statement regarding the
curative or therapeutic effects of the article ‘which is false and fraudulent.’ 21
U. 8. C. §10. But under the amended Food and Drug Act, 21 U. 8. C. § 352,
which governs the present litigation, a drug or device is deemed misbranded
‘(a) if its labelling is false or misleading in any particular.’ In other words,
the amended act dispenses with the necessity of proving fraud in the misbrand-
ing so that the prior adjudication in United States v. 94 Dozen, more or less,

. bottles Capon Springs Water, 48 F. 2d 378, aff’d 51 F'. 2d 913 (CCA. 3), to the
effect that there was no fraud in the branding was not a bar to the present pro-
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ceeding, since the;court was not there required to make any finding that the
.. statements were misleading if no fraud was proved and it made none. As the
causes of action in that proceeding and in this are not the same, there is no res
judicata and, as none of the present issues were determined in the prior pro-
ceeding, there is no estoppel. o S
“In 1936 the Federal Trade Commission filed a complaint against Capon
© Water Company and Louis. L. Austin, claimants herein, charging them with
falsely advertising ‘Capon Springs Water’ as curing or aiding in the treatment
-of many diseases and introduced as evidence of misbranding the label from
which we have quoted beginning with the words : ‘Rebuilds as it cleanses * * #
The Commission by its findings of January 20, 1938, determined that the claim-
ants represented in their advertising that ‘Capon Springs Water’ alone would
_ cure the rarious diseases and ailments mentioned, wrereas in fact the use of
that water alone would not have such an effect, and the acts of the claimants
. therefore had a tendency to and did ‘mislead and deceive the purchasing public
. and caused them erroneously to believe that the use of said water alone will
cure the various diseases * * *’ The Commission accordingly ordered the
. Capon Water Company, Capon Springs Mineral Water, Inc., and lL.ouis L.
Austin to cease and desist from representing that the use of the water alone
would cure the various diseases mentioned. The court below treated this order
as equivalent to an approval of forms of advertising which did not represent
that ‘Capon Springs Water’ alone would cure or relieve the ills referred to.
The court’s interpretation of the prior order is unwarranted. We cannot under-
stand bow a failure to make any finding except that the use of ‘Capon Springs
Water’ alone would not have curative effects can be the equivalent of a finding
that the water had the curative effects when not used alone. For this reason
there was no estoppel against the United States in the assertion of itg general
claims in the present libel. Clearly the decision in the prior proceeding was not
res judirata since it was founded unon a different claim from that asserted in
the case of bar. There can be no basis for the contention that the finding of the
Commission that the claimants falsely represented that the use of ‘Capon
Sporings Water’ alone would cure diseases should indirectly operate in their
favor though they are the very parties against whom the former decision was
rendered. Even if the decision had any relevance here it should operate as an
estoprel against the claimants pro tanto rather than in their favor.  Under any
possible theory the former decision of the Commission that the representation
was misleading that the use of ‘Capon Springs Water’ alone would cure the
varions disesas~s. was a finding of an ultimate fact which under The Evergreens
v. Nunan, 141 F. 24 927 (CCA. 2) could not be used as a ‘mediate datum’ in the
present nroceeding. : -

“In George H. Lee Co. v. Federal Trade Commission, 113 F. 2d 583 (CCA. 8),
and United States v. Willard Tablet Co., 141 F. 2d 141 (CCA. 7), it was held
that an estoppel by judgment existed against the United States and the Fed-
eral Trade Commission in respect to findings of fact rendered in a prior proceed-
ing which were in favor of the defendant. But in the case at bar no findings
in favor of the claimants were made in the prior proceeding. They are here
attempting to use the findings formerly rendered in favor of the United States
for their benefit. The reason for such a contention we cannot comprehend.

“It is unnecessary for us to discuss here the contention of the plaintiff that,
irrespective of any general rules of res judicata or estoppel by judgment, the
Commission had a right to change its decision, for we have shown above that no
such rules could be applicable under the facts disclosed in the record.

“The suggestion of the claimants that because under § 45 (1) of the Federal
Trade Commission Act they are made subject to a penalty for a violation of a
cease and desist order, that remedy is exclusive and a forfeiture proceeding
under the Food, Drug and Cosmetic Act will not lie, is unwarranted. The
remedies are plainly cumulative and not exclusive. '

“The order is reversed and the cause is remanded with directions to proceed
in accordance with the views expressed in this opinion.” »

Following the remanding of the case to the United States District Court for
- the Southern District of New York, an order was entered with the agreement
- of the parties directing the removal of the case to the United States District
_ ‘Court for the District of New Jersey for retrial. Thereafter, it was discovered
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.. that the article under seizuré had disappeared, thus rendering the libel ‘action
- moot. Accordingly, an-order was entered by the court on’ 12-3-54, dismissing
- the libel. . . : to »

4779. Medicinal herb teas. (F. D. C. No. 37338. §. Nos. 82-922/30 L.)
QUANTITY: 37 6-0z. pkgs. of Formula No. 1,1 20-1b. drumand5 6-oz. pkgs. of
. Formula No. 2, 175 1bs. in drums and 23 6-oz. pkgs. of Formula No. 3,5 5-oz.
- pkgs. of Formula No. 4,1 30-1b. drum and 10 5-0z. -pkgs. of Formula No. 5,
-1 20-lb. drum and 15 6-0z pkgs. of Formuld No. 9, 6 6-0z pkgs. of Formula

No. 6,1 100-1b. drum of Formula No. 7, 1 20-lb. drum and 23 7-oz. pkgs. of

Formula No. 8, at Chicago, Ill., in the possession of Father Francis’ Herbs.

SHIPPED: From Jersey City and North Bergen, N. J. The Formula No. 9 was
shipped prior to 9-21-53, and the other articles were shipped between 1-14-54
. and 8-30-54. - : :

LABEL IN PART:  (Pkg.) “Medicinal Herb Tea Formula No.1 A Laxative Mix-
- ture * * * Active Ingredients: Senna, Buckthorn, And also contains:
. Johnswort, Woodruff, Juniper, Pepperminf:, Knotgrass [or “Formula No. 2
A mildly alkaline Stomachic Mixture Contains: Boldo, Dandelion, Buckthorn,
Johnswort, Juniper, Knotgrass, Life Everlasting,” “Formula No. 3 A mildly
. alterative, alkaline Stomachic Mixture * * * (ontains: Horsetail, Johns-
wort, Myrtle, Huckleberry, Raspberry, Strawberry, Goat’s Rue, Nettle, Linden,
Bean, Dog Grass, Elecampane,” “Formula No. 4 A mild herbal beverage Mix-
ture * * * Contains: Knotweed, Parsley, Java Tea, Birch, Blue Century,
Bearberry,” “Formula No. 5 For Coughs due to Colds & relief of minor
Throat irritations * * * Contains: Mullein, Sage, Iceland Moss, Comfrey,
Anise, Ginseng,” “Formula No.6 A mildly alkaline, alterative Herbal Mixture
_* * * (Contains: Buckthorn, Knotgrass, Elder, Misletoe, Coriander, Horse-
- tail, Ginseng,” or “Formula No. 8 A mildly alkaline, alterative Herbal Mix-
.ture * * * Contains: Buckthorn, Bladderwrack, Goldenrod, Mistletoe,
_ Sundew, Knotgrass, Star Anise,”],” “Aromatic Bath Herbs Formula No. 9
For Refreshing Bath & Steam Bath - * * * (Containg: Bladderwrack, Rose-
mary, Rose Buds, Lemon Verbena, Orris, Thyme, Lavender, Peppermint, Sage.”
(drum) “Cut & Sifted Formula #7 For #7715 * * * Containing The
Following Passion Flower Herb White Willow Bark Hawthorne Berries
Sweet Orange Peel.”

ACCOMPANYING LaBELING: Leaflets entitled “From NATURE’'S Own LABORA-
TORY . . . ‘NATURE—The Best DOCTOR?.”

RESULTS OF INVESTIGATION : The “Formula No. 7 was intended to be repackaged
“into 6-ounce packages and relabeled by the consignee as “Medicinal Herb Tea
- Formula No. 7.” The other articles in the packages described above were
- repackaged from bulk shipments and relabeled by the consignee. - The above-
. mentioned leaflets were printed locally for the consignee and distributed to
- prospective customers, : : :
LiseLep: 11-3-54, N. Dist. Ill. '
CrARGE: 502 (2)—the accompanying labeling of the articles (bulk and re-
packaged material) while held for sale contained false and misleading repre-
~gentations that the articles were effective in the treatment of the following
* conditions: (Formula No. 1) Cenditions affecting the stomach and intestines,
indigestion, hyperacidity, poisonous conditions of the intestines, eolic, nausea,
bloating, torpidity, headache, and insomnia; (Formula No. 2) Liver and gall-
bladder troubles,-impaired digestion, and impure intestinal tract; (Formula No.



